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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

BEFORE THE ADMINISTRATOR

In the Matter of

HOLLY FARMS FOOD, INC., Docket No. CERCLA-

* % % % *

Respondent
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CERCLA - data provided to government - The respon
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dent is not

bound by estimates of released amounts of chemical previocusly given

to federal, state and local agencies, but will be
produce evidence as to the inaccuracy of such previ
data.

2. CERCLA - evidence - Evidence ¢f record demonstra
would have been physically impossible for Responde
released the quantity of ammonia previously admitted.

3. CERCLA evidence The Agency failed to reb
evidence provided by the Respondent that the amount
released was below the reportable minimum.

Appearances:
For Complainant: Dean Jerrehian, Esquire
U.S. Environmental Prote
Agency - Region IIX
841 Chestnut Building
Philadelphia, Pennsylvar
For Respondent: Timothy G. Hayes, Esquir
Clayton L. Walton, Esqui
HAZEL & THOMAS, P.C.
411 East Franklin Street
P.0. Box 3-K

Richmond, Virginia 2320

Before: Thomas B. Yost

Administrator Law Judge
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INITIAL DECISION

FACTUAL BACKGROUND

This matter was instituted by the filing of two Complaints */

against this Respondent, one under CERCLA and one under
on alleged failure to report a release of ammonia at
Glen Allen,

Virginia facility. Based upon a motion

EPCRA based

Respondent's

made at the

close of Complainant’'s case and upon briefs filed following the

hearing, the Court by order dated April 23, 1992 di

smissed the

EPCRA Complaint. This order prompted motions by the Cokplainant to

re-consider and/or certify the ruling to the Administ
interlocutcory appeal. These motions were denied by ord
14, 1992.

CERCLA Complaint which has now concluded.

The Respondent owns and operates a chicken process]

Glen Allen, Virginia. On August 21,

1989, a release

occurred there which was contained without

subsequently reported to local, state and federal offi

years later, EPA filed the subject Complaints.

There then followed a briefing exercise on tI

incidenr

rator on an
per dated May

ne remaining

ing plant in
of ammonia
nt and was

cials. Two

The release was first detected by a maintenance w

in the morning on August 21, 1989.

a

condenser units located on the roof of the plant.

The detection was oc

Thg

pbrker early

casioned by

loud whistling noise in the vicinity of the refrigerator

=1

=

detection

was not based on anyone smelling ammonia, which all parties agree

has a strong pungent odor.

*/ Later consolidated for trial.

The work immediately report

Lted this




event, by phone, to Mr. Jim Gibson, refrigeration supgprvisor, who
arrived at the facility at approximately 5:30 a.m. Since the
whistling indicated a leak in the system, Mr. Gibson first checked
the pressure of ammonia in the system and seeing fthat it was
normal, proceeded to the roof to locate the source of the noise.
He quickly found the noise source, which turned out to be a leaking
pressure relief valve and he tapped it with a piece ¢f pipe, the
valve snapped shut and the release ended.

A meeting was held at the plant later that morning attended by
several plant supervisors. The main purpose of the meeting was to
determine the amount of ammonia released so that it could be
reported to the required government officials. Elmone Hall, the
plant safety director, who had convened the meeting,| proposed a

figure of 4,000 pounds. This was based on no investigation and was

without objective basis. No one in attendance agreed with this
number. Some had no opinion and others thought it was too high.
In any event, the 4,000 pounds number was chosen amnd Mr. Hall
reported this figqure to Mr. Ed Mulholland, the company’s safety
coordinator located in Wilkesboro, North Carolina. Mr. Mulholland
is the company officer vested with the responsibility of reporting
such releases to the various government offices. He made his

reports on August 23, 1989. He reported to the Virginia Emergency

Response Council and the Hanover County Hazardous Materials
Coordinator saying that the 4,000 pounds number was the company’s
"best engineering estimate." Mr. Mulholland conducted no

independent investigation to verify this figure but relipd entirely
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on Mr. Hall’s say so.
On January 18, 1990, the EPA sent the Reppondent an
"Accidental Release Prevention Questionnaire.* The Respondent

filled it out and once again stated that it thought the release was

about 4,000 pounds but provided a caveat to that i:jber stating
that it "may be grossly overstated." (See my February 5, 1992
order for a discussion of this form and the Respondent(s answers.)
In its post-hearing briefs, the Respondent makes much about the
fact that nothing on the form suggested that the answers provided
could be used as the basis for a future enforcement| action. I
don’t accord this argqument much weight. Nothing |in the law
suggests that the EPA must provide a "miranda warning" when it
sends out such questionnaires. I suppose it is Respondent’'s
position that had they known of EPA’s intended uge of this
information, they would have undertaken a thorough investigaticn
prior to filling it out. Ignorance and naivete are raredly rewarded

in our society and even less so in the legal world.

DISCUSSICN

It is clear from this record that the following facts are not
in controversy: (1) ammonia is an extremely hazardous material
under the Act; (2) a release of ammonia occurred at Respondent’s
plant on August 21, 1989; (3) the Respondent did not "immediately"
notify the National Response Center as the Act requires.

POSITION OF THE PARTIES

EPA’s position is that the release in question |involved a

quantity of ammonia far in excess of the reportable quantity




100 pounds.

("RQ") set forth in the regulations, i.e.

further asserts that the Respondent is bound by i
statements that 4,000 pounds was released and cannot
such admissions.
in this case clearly shows that more that 100 pounds of
released, independent of Respondent’s prior admissions

this Respondent argques that: (1) it is not bound by th

stated 4,000 pocunds figure since it represented a pure

employee’s part; (2} forensic studies conducted pJ

hearing clearly show that considerably less than 100
released and (3) since less than the RQ was released it
to "immediately" notify the Federal Response office.

Let’'s address the 4,000 pounds issue first. The

The Agency

lts previous

now recant

Additionally, the Agency argues that [the evidence

ammonia was
. To all of
e previously
guess on its
ior to the
pounds was

had no duty

Complainant

argues that the Respondent is forever bound by its a

only on the questionnaire but on five other occasions

and oral communications with state and local governmen

The Respondent states that in almost every case it

government entities that the 4,000 pounds figure was an

and, in the case of the questionnaire, warned that that

be "grossly overstated."

of proof, based upon "substantial evidence", to

vioclations and that they failed to do so here.

The issue here is can the Respondent now "take bad

said in the past.

this question. In the case of U.S. Aluminum, Inc., No.
0124, November 26, 1991, an almost identical situ
5

It argues that the Agency has

Happily there is a recent opinion whi

ission not
in written
t entities.
advised the
"estimate”
number may
the burden
prove the
k" what it
ch answers
EPCRA-89-

ation was




presented. In that case the Respondent failed to timely report the
usage of a reportable amount of aluminum dust. Following an EPA
inspection, which revealed this failure, the Respondent upon EPA’s
advice filed a late report {(Form R) stating that |it did use

aluminum dust in reportable amounts. In response to a motion for

an accelerated decision, the Respondent presented evidence that it
produced aluminum "flake" rather than "dust" and that flake is not
required to be reported.

EPA argued that the Respondent is bound by the assTrtions made
in its untimely filed report and that for the Coyrt to rule
otherwise "would severely impede the government’s ability to rely
on such information." The Court held that the admissions made on
the form constitute "simply a piece of evidence" and as|such is not
conclusive but is ultimately to be weighed along with all other
evidence that the parties may introduce. The Court ruled that the
Respondent may "take back" its Form R, not in the sensg that it is

seeking to deny that it ever filed the form, but in the sense that

it is allowed to present evidence challenging the correctness of
the information reported on the Form R. In making its decision,

the Court also relied on the case of In Re, Pitt-Des Moines, Inc.,

Docket No. EPCRA-VIII-89-06 (July 24, 1991), which| similarly
allowed the Respondent to introduce evidence to refute the answers
previously provided in a Form R submittal. Accordingly, I am of
the opinion that the Respondent is not bound by the ﬁ,OOO pound
figure previously provided and may introduce evidence to show that

the number is incorrect.




As previously noted, the Complainant rested its case entirely
on the information provided by the Respondent and gonducted no

independent investigations and did not visit the plant despite the

assertion by the Respondent in January of 1590 that the reported
number was highly suspect.
The evidence produced by the Respondent was intepsive and in

some cases highly technical involving forensic studiebs laboratory

experiments with identical relief valves, mass balancel evaluations
and circumstantial evidence.

The circumstantial evidence consists of the testimony of
several plant officials. Mr. Gibson testified that just prior to
the release, the system was due for an ammonia recharge and
therefore it was operating with a low level of onia. As
previously discussed in my earlier order, the system routinely
looses ammonia in the course of normal operations. [Mr. Gibson
testified that given that situation, if 1,000 pounds cof |ammonia had
been released the system would have automatically shut down. This
did not occur. Mr. Gibson also checked the ammonia hepd pressure
and noted that it indicated 110 pounds well within |[the normal
operating range of from 80 to 120 pounds. From these observations

Mr. Gibson concluded that only a minimal release was o¢curring.

Also the relief valve in question is designed to| open at a
pressure of 250 pounds. However, the system is designed to
automatically shut down when pressure reaches 220 poun&s. During
the release the system was functioning normally. From these facts,

the Respondent argues that (1) the release was of a minimal amount
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and (2) the relief valve could not have been wide opep.
The evidence shows that the leak was detected somewhere
between 5:15 a.m. and 5:30 a.m. and was stopped no later than 6:10

a.m. Assuming that the valve can release no more than (1,497 pounds

per hour of ammonia in a wide open position, a reledse of 4,000
pounds was physically impossible. I agree. H&wever, the
reportable amount is only 100 pounds.

To further bolster its case, the Respondent hired Mr. James V.
Powell, a consulting forensic engineer, to conduct failwre analysis
tests on three o0ld relief valves which were on the same|manifold as
the one that leaked and one new valve of the same manyfacture and
specification. The leaking valve had been discarded and subsequent
to this release all of the old valves on the manifold had been
replaced with new ones.

In any event, Mr. Powell tested the valves using water and/or

nitrogen to see if he could get them to whistle ahd at what

pressure. He testified that he could get them all to whistle and
one of the old valves would whistle consistently at| about 190
P.S.I. He also testified that a whistle demonstrateF that the
valve was not wide open but merely a little off its seat. A fully
open valve would produce a loud roar and not a whistld. He also
testified that a wide open valve would not snap shut upoﬁ being hit
with a piece of pipe but a partially unseated valve would.

Mr. Powell ran the valves in whistling mode for one hour and

calculated that only 1.85 pounds of ammonia would be| released,

assuming that the system was operating at 110 P.S.I., whilch is what




the gauges indicated to be the case during the releas
P.S.I. the system would have released three pounds of

one hour.

e .

At 190

ammonia in

Another piece of evidence is that, after the felease, the

system was re-charged and the amount needed to compl
charge was less on a calculated daily basis than neede
previous ten years, indicating that a minimal amount of|
lost during the accidental release.

As their final witness,

the Respondent produced

Wieshoeck, a chemical consultant. Dr. Wiesboeck was

the Court as an expert in ammonia releases and

characteristics ©f ammonia when released under press
open environment.
Dr. Wiesboeck produced a table of physioclogical 1

ammonia concentrations in the ambient air which was acces

ete the re-

4 during the

amigonia was
Dr. Robert
accepted by

dispersion

ire into an

esponses to

pted by all

parties as being authoritative. This chart shows that) ammonia is

detectable to humans at five parts per million (ppm),|will cause

complaints at 20 ppm and cause health effects at 400 ppm.

With that backdrop Dr. Wiesboeck, through the use of charts
and graphic illustrations tocok us through a variety of scenarios
assuming different release amounts. At the time of the release
workers were reporting to work from and through the parking lot and
prior to the shutting of the leaking valve, about 160 persons were
on the premises. Following the questioning of most of them as well

as U.S.D.A. inspectors on the scene, it was determined that no one

reported the smell of ammonia that day.

Mr. Gibson testified that




when approcaching the leaking valve, he did not detect
ammonia until he was within reaching distances of its

Dr. Wiesboeck then testified that if the valve h
open during the release, Mr. Gibson would have been ex]
ppm as he approached the valve which would have caused
irritation.
in the lot would have been

persons parking

He also testified that had the valve beej

Su

the smell of
hd been wide
posed to 400
choking and
n wide open,

ibjected to

concentrations of ammonia approaching 214 ppm or almoit ten times

the complaint level.

Dr. Wiesboeck also stated that if 100 pounds of

been released over a 40-minute period, Mr. Gibson woul

ammonia had

d have been

subjected to 122 ppm as he approached the valve. Sinc% Mr. Gibson

was able to approach the valve without detecting an

Wiesboeck was of the opinion that the release was le

pounds.

The primary rebuttal witness offered by the Comp

Hironmoy Sikdar who is an employee of the C.C. Johnson

. odor, Dr.

s than 100

lainant was

Company, a

contractor to EPA Region III. Mr. Sikdar is a mechanic
His testimony was directed at the report done by Mr. Po
valve testing experiments.
confusing and at worst incomprehensible. His main
involved the fact that the actual valve which leaked w3
in the lab tests. At the beginning of the hearing, coun
Respondent moved to exclude the witnesses. No one objec!
Court granted the motion.

planned to call rebuttal witness concerning the Mr

10

Mr. Sikdar’s testimony was

Had EPA’'s counsel advisd

:t engineer.
11 and his
. at best,
criticism
15 not used
sel for the
red and the
d that he

Powell’s







Based upon these findings, I am of the opinicon that the
Respondent had no legal duty to report the release to |the National

Center and thus the Complaint must be and is hereby DISMISSED.

oss sl N/ [t~

Thomas B. Yost
Admlnlstratlve w| Judge

12




CERTIFICATION OF SERVICE

I hereby certify that, in accordance with 40 CFR § 22.27(a),
I have this date forwarded via certified mail, returnrreceipt
requested, the Original of the foregoing INITIAL DECISBION of
Honorable Thomas B. Yost, Administrative Law Judge, to Ms. Lydia

A. Guy, Regional Hearing Clerk, United States Environ%ental

Protection Agency, Region III, 841 Chestnut Building,
Philadelphia, Pennsylvania 19107, and have referred sgaid
Regional Hearing Clerk to said Section which further provides
that, after preparing and forwarding a copy of said INITIAL
DECISION to all parties, she shall forward the origindl, along
with the record of the proceeding to:
Hearing Clerk (A-110)
EPA Headquarters
washington, D.C. 20460
who shall forward a copy of said INITIAL DECISION to the

Administrator.

Dated: 7r/p".-'z/92, QD [Lfyl_a_/ @HM
“Ann Brown
ecretary, Hon. Thomas B. Yost
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Certificate of Service

I hereby certify that copies of the Initial Decision in the
Matter of Holly Farms Food, Inc., Docket No. CERCLA-III-007, was
served to all parties involved. The original of the [decision
along with the record of the proceedings has been dellivered to

the Headquarters Hearing Clerk.

Certified Mail To:

Ms. Bessie Hammiel

Headquarters Hearing Clerk (A-110)
U.S. Environmental Protection Agency
401 M. Street, S.W.

Washignton, D.C. 20460

174

Certified Mail To:

Timothy G. Hayes, Esqg. -
Clayton L. Walton, Esqg. ]
Hazel & Thomas, P.C. wl
411 East Franklin Street, Suite 600
P.0O. Box 3-K

Richmond, Virginia 23206

Hand Delivered To:

Dean Jerrehian, Esqg.

U.S. Environmental Protection Agency
Region III

841 Chestnut Building

Philadelphia, Penna. 19107

. JuL3019%2 i & /A;y/

Lydia A. Guy 4
Regional Hearing Clerk
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